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The Asset Protection Dimension of Cash Value Life

Insurance in New York
By Joseph Gentile

Asset protection planning often gravitates toward certain
legal structures and exempt assets: homestead exemptions,
retirement accounts, limited liability companies, irrevocable
trusts, spousal lifetime access trusts, prenuptial agreements,
and, in more aggressive cases, domestic or offshore asset pro-
tection trusts. Those tools can be powerful, but have real lim-
itations and downsides.

One comparatively simple, and often overlooked, plan-
ning tool in New York is cash value life insurance, which is a
type of permanent life insurance policy that includes a savings
component alongside a death benefit.

For those who have a legitimate insurance need,' a properly
structured and thoughtfully owned cash value life insurance
policy can generally offer a combination of strong creditor pro-
tection, tax advantaged internal growth, easy liquidity through
withdrawals or loans, an income tax free death benefit, and
continued control over the asset during life. The creditor pro-
tection dimension is particularly noteworthy in New York,
where the governing statute provides meaningful protection
not only for unlimited amounts of death benefits, but also for

unlimited amounts of “cash surrender and loan values.”

This article focuses principally on New York and the pro-
tections it affords life insurance. It also briefly compares other
states to illustrate a larger point: creditor protection for cash
value life insurance is highly state-specific (with some states
also being noted for their exceptionally limited protections).
A policy that is well protected in one state may receive nar-

rower protection in another. Attorneys and advisors should
therefore treat cash value life insurance not merely as a risk
management or estate planning product, but also as a juris-
diction sensitive asset protection tool.

The New York Statutory Framework

Everything starts with § 3212 of the New York Insurance
Law. The statute exempts the “proceeds and avails” of “certain
life insurance and annuity contracts” from claims of creditors,
personal representatives, bankruptcy trustees and receivers.’
The key phrase is “proceeds and avails,” which the statute de-
fines broadly to include death benefits, accelerated death ben-
efits, accelerated special surrender values, “cash surrender and
loan values,” waived premiums and dividends, except where the
debtor has elected after issuance to receive dividends in cash.?

That definition is critical. Cash value life insurance is not
merely a promise to pay at death. Whole life, universal life and
other permanent policies may accumulate cash value during
the insured’s lifetime. Those values may be accessed through
withdrawals, policy loans, surrender, collateral assignment or
other policy rights. Section 3212 recognizes that these life-
time values are part of the protected insurance arrangement.

The statute (subsection “b” in particular) then delineates
and protects different policy structures in different ways. For
example:

* Ifa person effects a policy on his or her own life in favor
of a third-party beneficiary, the beneficiary is entitled to
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the “proceeds and avails” as against the creditors of the

person who effected the insurance.’

* If a person effects insurance on the life of another in fa-
vor of himself or herself, that person is protected against
the creditors of the insured; and if the person effecting
such insurance is the spouse of the insured, he or she is
also protected against his or her own creditors.®

* Ifa person effects insurance on the life of another for the
benefit of a third-party beneficiary, the third-party ben-
eficiary is protected against creditors of both the insured
and the person effecting the insurance.”

The statute also makes clear that these protections are not
lost merely because the right to change the beneficiary is re-
served, or because the policy becomes payable to the insured
if the beneficiary predeceases the insured.® Nor may a per-
son be compelled to exercise policy rights, powers, options or
privileges.” In short, the statute’s broad protections are them-
selves shielded from attack.

Supporting New York Case Law

New York courts have long construed this life insurance
exemption liberally. In Chatham Phenix National Bank & Trust
Co. v. Crosney, the Court of Appeals explained that insurance is
“effected” by the person whose money is appropriated and in-
vested in the premiums that create the insurance fund.'® That
concept remains important because the statutory protection
often depends on identifying who effected the policy, who is
insured, who owns the policy and who is the beneficiary.

New York state and federal courts recognized that pro-
tected insurance values are not easily reached by creditors. In
Schwartz v. Holzman, the Second Circuit applied New York’s
predecessor statute and held that a beneficiary who received
surrender proceeds was entitled to hold them against the claims
of the insured’s creditors, emphasizing the liberal construction
of the statute."" Dellefield v. Block likewise recognized that the
exemption protected policy values from creditors in circum-
stances falling within the statute.'* Kaufman v. New York Life
Insurance Co. addressed a creditor’s attempt to reach surrender
values and illustrates the importance of distinguishing a mere
beneficiary interest from ownership and surrender rights."

More recently, bankruptcy courts and the Second Circuit
have addressed the application of § 3212 in joint bankrupt-
cy cases involving spouses. In /n re Hickson, the bankrupt-
cy court held that a judgment creditor could not reach the
loan or cash surrender value of a policy structure covered by
§ 3212(b)(2), citing Kaufman, Dellefield and Joint Venture Ac-

quisition v. Misra."*

The most important modern appellate authority is Wornick

v. Gaffney. There, the Second Circuit addressed whether, in a

joint bankruptcy case, the bankruptcy estate of a beneficiary
spouse could reach the cash surrender value of a policy taken
out by and insuring the other spouse. The court held that the
beneficiary spouse’s creditors could not reach the cash surren-
der value because the beneficiary’s interest was contingent and
inchoate; the beneficiary had no present administrative right
to surrender the policy."”” Wornick is significant not merely be-
cause it protected the policy values at issue, but because it
clarified the relationship among ownership, beneficiary status,
and the practical ability to access cash value.

These cases suggest several lessons. First, the New York
statute can provide meaningful protection for cash values, not
only death benefits. Second, courts will examine the actual
policy structure rather than assume that every life insurance
policy is protected in the same way. Third, the identity of the
owner, insured, premium payer and beneficiary may matter.
Fourth, in bankruptcy, the exemption analysis can become
more technical because the court must determine what prop-
erty interests enter the bankruptcy estate and what exemp-
tions apply.'®

The Planning Benefits: Familiarity, Simplicity
and Control

The strongest practical argument for cash value life insur-
ance as an asset protection tool is not that it is exotic. It is that
it is familiar.

Unlike many asset protection structures which require
some level of relinquishment, a life insurance policy does not
necessarily require the client to give up control to a trustee,
transfer assets to an entity, create annual administrative for-
malities or depend on a complex jurisdictional structure. A
policy can be purchased from a regulated insurer, titled in-
tentionally, funded over time and integrated into the client’s
broader estate, tax and liquidity plan.

For clients who want protection but are reluctant to trans-
fer assets irrevocably, this can be appealing. A business owner,
physician, attorney, real estate investor or professional with
recurring liability exposure may want to build protected val-
ue without surrendering all practical access to the asset. Cash
value life insurance may allow the client to retain the ability
to borrow against policy value, change beneficiaries, adjust
premium schedules, use dividends, or supplement retirement
cash flow, depending on the product design.

Control is not absolute. Unpaid policy loans reduce the
death benefit and may create tax consequences if the poli-
cy lapses. Surrender may trigger gain recognition. Premium
obligations can be demanding. The policy must be suitable
as insurance, not merely as an asset protection wrapper. But
compared with an irrevocable trust, a properly intended and
designed permanent life insurance policy can function less
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like a transfer out of the client’s financial life and more like a
protected asset within it.

In addition to being familiar, a life insurance policy (espe-
cially a whole life policy), can be simple. It is certainly easier for
clients to understand than a lattice of trusts, partnerships and
intercompany agreements. The client pays premiums. The pol-
icy accumulates values. The death benefit is payable to selected
beneficiaries. The policy may be used as a source of liquidity. If
New York law applies and the statutory conditions are satisfied,
the cash value may receive significant creditor protection.

That simplicity can be especially useful in planning for cli-
ents who have moderate wealth and meaningful liability risk,
but not enough wealth to justify more elaborate asset protec-
tion architecture.

It may also be useful for clients who already own perma-
nent life insurance and have not considered its creditor pro-
tection characteristics.

Thus, for those with connections to New York, a life insur-
ance policy can be an excellent complement, but not necessar-
ily a replacement for, more typical asset protection efforts."”

Complication One: Fraudulent Transfer and
‘Too Late’ Planning

Creditor protection is not a license to move assets after
trouble arrives. New York’s statute preserves creditor remedies
where transfers, assignments, beneficiary changes or premium
payments are made with actual intent to hinder, delay or de-
fraud creditors.' In that circumstance, creditors may recover
premiums or other consideration paid with fraudulent intent,
with interest, from policy or contract proceeds."

This is a central distinction in asset protection planning.
Prospective planning before a claim arises is different from
reactive planning after a judgment, threatened lawsuit or in-
solvency event. A client who buys and funds life insurance as
part of ordinary financial planning is in a different position
from a client who empties a brokerage account into a policy
after receiving a demand letter.

Bankruptcy law adds a related but distinct layer. The Second
Circuit has recognized that converting nonexempt assets into
exempt assets on the eve of bankruptcy is not, by itself, neces-
sarily fraudulent absent extrinsic evidence of fraud.? But that
principle should not be overread. Badges of fraud, insolvency,
concealment, litigation pressure, unusual transactions and lack
of legitimate insurance purpose may all change the analysis.*!

Complication Two: Policy Structure Matters

The most common error is to speak loosely about “life in-
surance” as though all policies and all ownership structures
are treated identically. They are not.

A policy on the debtor’s own life, owned by the debtor,
with a spouse or child as beneficiary, may raise different issues
than a policy owned by a spouse on the debror’s life. A policy
owned by an irrevocable life insurance trust raises still other
issues unique to such trusts. A policy assigned as collateral to a
lender may place some rights outside the exemption. A policy
payable to the insured’s estate may weaken protection because
the estate is generally exposed to creditors.

The New York statute’s categories are technical. They
turn on who “effected” the insurance, whose life is insured,
who owns the policy, and who is entitled to the “proceeds
and avails.” The cases likewise focus on the legal and practi-
cal rights created by the policy. In Wornick, the beneficiary
spouse’s inchoate interest mattered because the beneficiary
could not surrender the policy.”? In Mata, by contrast, the
court resisted an interpretation under which neither spouse’s
creditors could reach value despite the existence of cash sur-
render rights.”

The planning lesson is straightforward: policy design (ti-
tling, in particular) should be reviewed before funding. Own-
ership, beneficiary designation, premium payer and intended
source of access should be coordinated. If creditor protection
is a planning objective, it should be built into the structure
rather than assumed afterward. And finally, a life insurance
policy should be periodically reviewed to ensure that it con-
tinues to function properly, is adequately funded and meets
the intended goals (which may change).

Complication Three: Bankruptcy and
Choice of Exemptions

Bankruptcy adds complexity because exemption rights de-
pend on federal bankruptcy law, state law and domicile rules.
New York permits debtors to use state exemptions or federal
exemptions in bankruptcy, but they cannot simply be mixed
and matched at will.** The federal exemption for unmatured
life insurance and accrued dividends or loan value is material-
ly different from New York’s state law insurance exemption.?®

For New York clients, this means that the state-law pro-
tection of § 3212 may be highly valuable. But for clients who
have recently moved, own policies connected to multiple
states (and thus different applicable laws), or may file bank-
ruptcy in another jurisdiction, the analysis must be revisited.
Asset protection is often only as strong as the law that ulti-
mately applies.

Complication Four: Not All States Are the Same

New York is comparatively favorable, but it is not alone.
Neighboring states and common retirement destinations vary.

New Jersey provides broad protection for life insurance
“proceeds and avails” where a policy is effected by a person on

30 NYSBA Trusts and Estates Law Section Journal | 2026 | Vol. 59 | No. 3



his own life, or on another life, in favor of someone other than
himself, subject to an exception for transfers made with intent
to defraud creditors.?® That statute is broadly protective, but
the precise application depends on policy structure and appli-
cable bankruptcy choices.

Connecticut recently expanded protection for cash value.
Connecticut’s post-judgment exemption statute now exempts
the cash surrender value of a life insurance policy in unlimited
amounts issued on the life of a Connecticut citizen or resident,
unless the policy was assigned to or effected for the benefit of
the creditor, or the purchase, sale or transfer was made with
intent to defraud the creditor.?”” That is a significant improve-
ment over the historically modest protection for cash value.

Florida is among the most protective states. Florida Stat-
utes § 222.14 provides that cash surrender values of life insur-
ance policies issued on the lives of Florida citizens or residents
are not liable to attachment, garnishment or legal process in
favor of creditors of the person whose life is insured, unless
the policy was effected for the benefit of the creditor.?® Florida
separately protects life insurance proceeds payable to benefi-
ciaries other than the insured or the insured’s estate.”’

In comparison to New York and the others noted above,
there are a few cautionary states worth mentioning. Arkansas
is a particularly poor example: despite broad statutory insur-
ance exemption, the Eighth Circuit has held that the exemp-
tion is limited by the Arkansas Constitution $500 personal
property cap.” Similarly, California and Pennsylvania, both
of which have statutory protections, demonstrate just how
valuable the protection is in New York. California exempts
unmatured life insurance policies themselves, but separately
limits protection for the aggregate loan value of such policies
to a statutory exemption amount.”’ Pennsylvania is narrow-
er still for self-benefiting arrangements: a policy issued to a
solvent insured who is also the beneficiary is exempt only to
the extent it does not exceed an income or return of $100
per month.*

These comparisons underscore the practical point: there
is no national rule. A New York client with an out of state
residence, an out of state client moving to New York, or a
foreign client with policies purchased elsewhere may require a
state-specific review. Advisors should not assume that a poli-
cy’s creditor protection characteristics travel unchanged across
state lines.”

When Cash Value Insurance Belongs in
the Conversation

Cash value life insurance policies are not all the same and
they should not be sold or purchased solely for creditor pro-
tection. The policy must make practical and economic sense.
Premiums must be sustainable. The client must understand sur-

render charges, internal policy costs, loan mechanics, tax treat-
ment, lapse risk and insurer strength. Purchasing a poorly de-
signed policy can create disappointment rather than protection.

But for the right client, the asset protection characteristics
deserve a place in the planning conversation. Permanent life
insurance can serve multiple purposes at once: death benefit
protection, estate liquidity, business succession support, tax
advantaged accumulation, supplemental retirement flexibili-
ty and, in the right jurisdiction, meaningful insulation from
creditor claims.

The best insurance planning is sometimes boring in the
right way. It will occur before creditors appear. It will be tied
to a legitimate insurance need. It will use a structure that fits
the statute. It will avoid last-minute transfers. It will account
for state law. And it will be coordinated with estate planning,
tax planning, bankruptcy liquidity needs and risk.

While real protection may ultimately depend on a court’s
view of the debtor’s purpose, such that egregious attempts to
defraud creditors may fail, good faith efforts to comply with
the statute can afford settlement leverage given the statute’s
broad scope. Simply having a life insurance policy in place,
and forcing creditors to grapple with § 3212, can increase
a debtor’s position in coming to an advantageous resolution
with that creditor.

In conclusion, because “proceeds and avails” expressly in-
cludes unlimited cash surrender and loan values, cash value
life insurance may protect more than families at death; it may
protect a living client’s balance sheet during life. For clients
exposed to professional, business or investment risk, that pro-
tection is too valuable to overlook.
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Endnotes

1. To qualify as life insurance and receive the legal and tax benefits
associated with that status, a policy generally must be supported
by an “insurable interest” in the life of the insured at the time the
policy is procured. An insurable interest exists when the policy
owner has a recognized familial or economic relationship with the
insured such that the owner would suffer a loss upon the insured’s
death. Policies procured by investors or other third parties who lack
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